Olympia tally Washington lawmakers let many key bills die during a 60-day session B3
Boat ramps Anglers seek more access to the Umatilla River 82 | Obituaries Bs-7

B

Newsroom: 503-221-8100, newsroom@oregonian.com SUNDAY, MARCH 16, 2014

@he Oregonian OREGONLIVE.COM

Clackamas County tagged over firing

An arbitrator cites “willful
violations” of state laws

in the termination of an
employee whistleblower

By Molly Harbarger
mharbarger@oregonian.com

Clackamas County must pay
$322,236 in damages for the wrong-
ful dismissal of a high-level employee
who accused his boss of mismanag-
ing contracts and wasting public
funds, an arbitrator has ruled.

To win the award, the arbitrator

required Daniel Henninger only to
show that he believed Mike Kuenzi,
Water Environment Services director,
acted improperly and that Henninger
was fired for blowing the whistle.

The arbitrator, however took it a
step further,

In a 31-page order, attorney Susan
Eggum found “the evidemce indi-
cated-not merely that claimant had
an objectively reasonable belief that
Kuenzi’s conduct was not in the pub-
lic’s best interest. The preponderance
of evidence demonstrated that Kue-
nzi’s actions and conduct were will-

See videos of the Mike Kuenzi
(” deposition, read the arbitra-
: tor's order and check out re-
lated stories that take a closer look at
Dan Henninger’s allegations, online at

ORne.ws Alaniel-henninger. .

ful violations of not only county rujes
but also state laws”

Though the arbitration is handled
outside the justice system, the order
is legally binding. It followed months
of investigation that produced hun-
dreds of pages of documents, sworn

See Firing, B4

Fired in 2012 from Water
Environment Services
of Clackamas County
after blowing the
whistle on the director
of the department, Dan
Henninger is still put of
work. He recently saw
an arbitration victory
that cited retaliation

as the cause of his
dismissal.
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testimony and hours of depositions.
The county paid $178,000 for out-
side counsel to defend Kuenzi’s ac-
tions, and also must pay Henniager’s
attormeys fees, initially estimated at
$344,000.

County officials declined to com-
ment on the case. Spokesman Tim
Heider said the county will respond
after the arbitrator rules on two re-
quests, ore by the county to reduce
the award for attorneys fees and one
by Henninger for reinstatement.

Kuenzi, who earns $141,037 a year,
has been placed on paid administra-
tive leave while the county investi-
gates allegations and findings from
the arbitrator’s ruling. Kueazi did not
respond to emails and phone calls re-
questing comment.

Kuenzi fired Henninger, former
technical services manager, on July
26, 2012. In depositions, Kuenzi con-
tended Henninger took too much time
investigating whether a Water Eavi-
ronment Services employee viewed
pormniography on county computers.
An Oregon City police investigation
of the same employee was inconclu-
sive, and the employee remains on
the county payroll. Kuenzi said in a
deposition he learned the results of
the investigation the day before he
fired Henninger.

Henninger, 54, contended he was
fired in retaliation for raising concerns
that Kuenzi awarded contracts with-
out competitive bidding, split con-
tracts to avoid board oversight and
misrepresented a $300,000 expendi-
ture in seeking approval from county
commissioners.

Eggum, a Lane Powell attor-
ney who specializes in corporate
and employment law, found that
though Heaninger could be faulted
for taking months to investigate the
employee’s computer use, he was
discharged “in substantial part” for
exposing contract issues. Under Or-
egon law and .county policy, Hen-
ninger had an obligation to report
suspected misuse of public money,
Eggum found, and it is unlawful to
fire an employee for performing an

Timportant public duty.

Oregon statutes

The arbitration order raises several legal issues. Here are the relevant Oregon

statutes.

Wrongful discharge (ORS 659A.203): It is an unlawful employment prac-
tice for any public employer to prohibit any employee from disclosing, or take
or threaten to take disciplinary action against an employee for the disclosure
of any information that the employee reasonably believes is evidence of (a) a
violation of any federal or state law, rule or regulatien by the state, agency or
political subdivision; or (b) mismanagement, gross waste of funds or abuse of

authority.

Sole-course procurements (ORS 279B.075): A contracting agency may
award a contract for goods or services without competition when the agency
determines In writing ... that the geods or services, or class of goods or ser-
vices, are available from only one source.

Fragmented procurements (ORS 279B.070): Any procurement of goods
or services exceeding $5,000 but not exceeding $150,000 may be awarded
in accordance with intermediate procurement procedures. ... A procusement
may not be artificially divided or fragmented so as to constitute an intermedi-

ate procurement under this section.

Officlal misconduct (ORS 162.435): A public servant commits the crime

of official misconduct in the first degree if with intent to obtain a benefit or

to harm another: (a) the public servant knowingly fails to perform a duty im-
posed upon the public servant by law or one clearly inherent in the nature of
office; or (b) the public servant knowingly performs an act constituting an un-

autherized exercise in official duties.

Kuenzi, 59, hired Henninger five
years ago. They had worked together
for the city of Klamath Falls, and got
along well.

The two sometimes skied together
and hung out socially. Henninger at-
tended Kuenzi’s wedding. Both wrote
recommendations for the other for
werkshops and conferences duriag
those five years.

Their relationship soured, though,
starting in 2011, according to Hen-
ninger.

In March of that year, The Orego-
nian published several stories about
how the Portland Water Bureau mis-
used funds to pay for Rose Festival
Foundation office spacé. Kuenzi called
a meeting of his top staff, and asked,
in light of the articles, whether Water
Environment Services had any skele-
tons in the closet. Henninger said he
thought Kuenzi could get into trouble
for awarding four contracts to public
relations firm Corklin Fiskum & Mc-
Cormick without competitive bidding,
according to depositions from both
Henninger and Kuenzi.

Sole-source contracts are legal, but
only in special circumstances, and
even then state law requires written

justification.

As a department director, Kuenzi
can award contracts on his own au-
thority up to $150,000. Anything more
must be approved by the Clackamas
County Board of Commissioners. In
July 2011, Kuenzi approved a new
CFM contract, placing CFM partner
Norm Eder on a retainer contract of
$144,000 annually for general pub-
lic outreach and messaging services.

A month later, Kuenzi wrote Eder
a new coatract for $150,000 for pub-
lic relations on the proposed acquisi-
tion of the bankrupt Blue Heron Paper
Co’s lagoon in West Linn. The prop-
erty came with valuable permits Wa-
ter Environment Services needed to
discharge treated wastewater into the
Willamette River.

Henninger contended that Kuenzi
was splitting contracts to avoid board
oversight, an illegal practice under
Oregon law. He expressed concerns
about the lack of oversight of Kuen-
zi’scontractiag practices and the work
Eder was doing to Chris Storey, an at-
tormey in the county counsel’s office
who handles Water Environment Ser-
vices legal issues.

Storey said in an interview that
Henninger did not make alleggtions

't

of illegal activity.

“Itook this to be complaining about
decisions the boss was making be-
cause Mr. Eder had a somewhat in-
dependent role that was outside Dan’s
control,” Storey said.

Though county policy calls for con-
tracts to be reviewed by ceunty coun-
sel, Kuenzi testified that he told Storey
not to get involved. :

Storey said in a deposition that the
meeting made him “fiervous” about
Kuenzi’s contracting practices but that
he took no further action and did not
inform his boss, County Counse] Ste-
phen Madkour.

In late 2011, Kuenzi and Henninger
clashed again over another contract.

Henninger questioned Kuenzi’s de-
cision to make an additional payment
of $300,000 to the design engineering
firm HDR and accused Kuenzi of mis-
representing the payment in a report
to county commissioners.

On March 22, 2012, Henninger sent
an email, copied to county attorney
Storey, contending that the $300,000
payment duplicated previous compen-
sation and could not be justified. Kue-
nzi subsequently signed an April 2012
contract amendment and won board
approval of the $300,000 payment.

Firing Henninger

In a deposition, former County Ad-
ministrator Steve Wheeler said Kuenzi
first questioned Henninger’s handling
of an employee investigation in March
2012, the same month Kuenzi ané
Henninger clashed over the HDR con-
tract. In June 2012, the employee in-
vestigation remained unresolved and
Wheeler gave Kuenzi permission to
fire Henninger. Wheeler subsequently
left the county and recently was hired
as Hood River county admsinistérator.

Kuenzi followed through on the dis-
missal on July 26, 2012,

In a deposition, Kuenzi said he
didn’t consider firing Henninger un-
til July 25, a month after Wheeler
said he signed off on the dismissal.
The arbitrator noted the discrepan-
cies and found Wheeler credible “as
to the number, timing and subject of
his meetings with Kuenzi”

The day before Kuenzi fired Hen-
ninger, Oregon City police told Kuenzi
that there was no clear proof that any
Water Eavironment Services employ-
ees looked at pornography on work

&

computers. The finding was inconclu-
sivein part because an audit of the two
computers the employee used gener-
ated 37,000 pages of data that were
difficult to interpret. .

Frank Berry, the county’s systeras
administrator, testified that the report
was “much more confusing and cum-
bersome” because of a recent software
change.

Nevertheless, Kuenzi asked Nancy
Drury, the employee relations director,
to approve Henninger’s termination,
claiming he couldn’t trust Henninger
anymore. Drury and Wheeler ap-
proved the termination, and Kuenzi
confronted Henninger with a separa-
tion agreement Kuenzi drafted with-
out review by county attorneys.

Henninger declined to sign the sep-
aration agreement, and Kuenzi fired
him without cause, which was per-
missible under Henninger’s contract
with the county.

Kuenzi investigation

Current County Administrator Don
Krupp placed Kuenzi on paid admin-
istrative leave Feb. 19, nine days af-
ter the arbitrator fourd evidence of
unlawful actions and conduct. Liz
Garcia, whom Kuenzi promoted to
Henninger’s job when he was fired, is
serving as interim Water Environment
Services director.

County spokesman Tim Heider said
the county hired an outside contrac-
tor, Darren Goodding of Portland, to
investigate Hemninger’s allegations.

Henninger and his attorney, Mick Se-
idl, note that the county already con-
ducted an extensive investigation of
Kuenzi’s actiens in preparing for bind-
ing arbitration. The arbitration process
follows accepted rules of evidence, uses
swom testimony and resultsin findings
by an independent legal expert.

“My case has been decided, and
Iam glad to put this behind me and
move on,” Henninger said in a state-
ment. “However, Iam cencerned that
the courty has not learned from the
arbitration hearing or the findings
and that they will not make any reat
changes, brushing this situation under
the rug and going back to business as
usual. If thisis the case, the employees
at Clackamas County will have learned
that they have no place to turn, should
they recognize wrongdoing and speak
up in the public’s best interest”



